Young People, Sexual Health, Confidentiality and the Law – what does the new legislation mean for professionals who work with children and young people?
The law changed on 1st December 2010 when the Sexual Offences (Scotland) Act 2009 came into force.  Under the new Act:
· It remains a criminal offence to be involved in any sexual act with someone who doesn’t give free agreement to it.  The definition of free agreement has been set out.  Someone can’t give free agreement, for example, if they’re too drunk to understand what’s going on, or if they’re under any sort of unreasonable pressure.  They can withdraw their agreement at any time up to or during the sex act.  The onus would be on the accused person to show they reasonably believed the other person had freely agreed to have sex (Part 2 of the Act).
· It is a criminal offence for anyone to have any sexual contact (sexual intercourse, sexual touching, kissing etc) with anyone under the age of 13 whether the young person agrees or not, on the basis that anyone under 13 lacks the capacity to give valid consent to any sexual act (Part 4 of the Act).  

· It is a criminal offence for anyone who is 16 or older to have any sexual contact with someone aged 13, 14 or 15.  It is also a criminal offence for both girls and boys aged 13, 14 and 15 to have consensual sex with anyone else aged 13, 14 or 15.   This applies whether they are the initiating partner or the consenting partner.  This criminal offence for consensual sex between people who are both aged 13, 14 or 15 applies solely to penetration of the mouth, vagina or anus with the penis or to touching the penis, vagina or anus with the mouth.  People in this age group participating in other consensual sexual acts are not committing criminal offences (Part 4 of the Act).
· It is a criminal offence for anyone in a position of trust in relation to someone under 18 to have any sexual contact with that person (Part 5 of the Act).
· The Act includes some offences (showing drawings of genitals to a young person, for example) that might seem to criminalise people who provide sex education.  Staff working in sexual health settings might worry that they could be charged with inciting or being involved “art and part” in an offence by (for example) providing condoms.  However the Act includes specific exemptions.  No criminal offence can be committed where people act solely to protect someone from sexually transmitted infection or pregnancy, to protect their physical safety or emotional wellbeing or to provide appropriate sex education (Part 4 and Part 7, Section 51 of the Act).

New National Guidance has also been produced that sets out what you should do if you find out that a pupil/patient/client under the age of 16 has had sexual intercourse.  In all cases the best interests of the young person is the most important thing to think about.  Given that between a third and half of young people in Scotland have sex before they reach their sixteenth birthdays and only a small proportion of these have been subjected to sexual abuse, the young person’s best interests will most often be served by maintaining their confidentiality.
WHAT YOU SHOULD DO
· If the child or young person is under the age of 13 and has been involved in any kind of sexual activity, then you must report this through the usual Child Protection routes.

· If the young person is 13, 14 or 15 and you are satisfied that they are not at risk of harm, their confidentiality must be maintained and they must receive services appropriate to their needs (e.g., condoms, pregnancy/STI testing, contraception, advice, access to abortion, counselling etc. – see below)
· If the child or young person is 13, 14 or 15 and you have any concerns that they or anyone else may be at risk, no matter how small that concern, you should discuss your concerns with the designated person for Child Protection within your organisation.
· If the child or young person is aged 13, 14 or 15 and you believe (s)he or someone else is at risk of harm, Child Protection procedures should be followed.   The child or young person should also receive services appropriate to their needs (e.g., condoms, pregnancy/STI testing, contraception, advice, access to abortion, counselling etc. – see below)
FAQs

Q
Are adults and children entitled to the same level of confidentiality?
A
Yes, the Human Rights Act and the UN Convention on the Rights of the Child both make it clear that children and young people have exactly the same entitlement to confidentiality as adults.
Q
Can I ever breach a child or young person’s confidentiality?

A
Yes, you can breach a child’s or young person’s confidentiality but only where you believe (s)he (or someone else) is at risk of harm and where breaching their confidentiality is a proportionate way of addressing that risk.

Q
If I give a young person advice or support or (for instance) provide them with condoms knowing that they intend to have sex, could I be prosecuted for helping them to have sex (which is illegal)?

A
Not so long as you are providing support to try to stop them getting pregnant, getting an STI, to keep them safe, support their emotional wellbeing or provide appropriate sex education.  You could only be prosecuted if you were supporting them for your own sexual gratification, if you were trying to humiliate them or if you were trying to actively encourage them to have sex.  Health staff should continue to follow the Fraser Guidelines.
Q
But sexual intercourse is illegal under the age of 16.  That means I have to report it to the police, doesn’t it?
A
No, it doesn’t.  There is no requirement for you to report underage sex to the police.  If you are concerned that a young person may be at risk of harm you should discuss this with the designated person for Child Protection within your organisation.
Q
If I know a young person’s having sex, should I tell his/her parents?
A
No.  Children and young people are legally entitled to confidentiality, even from their parents.  If you are satisfied the child or young person is not at risk of harm, you should maintain their confidentiality while ensuring they receive the services they need.  If you are concerned that a young person may be at risk of harm you should discuss this with the designated person for Child Protection within your organisation.
	Sexual health services for young people (all are free and confidential):

	GPs:
	What: Most GPs provide general sexual health services and some provide additional specialised services.  

Where: Young people can attend their own GP or any GP who is willing to provide the service

How: Phone to book an appointment.  

	Highland Sexual Health:

Appointment only

01463 704202
	What: The NHS Sexual Health service, providing general and specialist sexual health services to people of all ages.  
Where: Clinics are held in Raigmore Hospital, Inverness and various other towns throughout the Highlands.  
How: Phone to book an appointment.  

	Brook Highland:

Drop-in 

01463 24 24 34


	What: A service for young people aged under 25 (including those aged under 16) providing general and some specialised sexual health services, advice and counselling.

Where: 77 Church Street Inverness (up the lane beside Sam’s Indian Cuisine Restaurant)

How: Phone or drop in – Monday, Tuesday or Thursday 4.00 – 7.00 or Saturday 12.00 – 3.00.  

Young people should arrive no later than 30 minutes before the end of the session.  

	Waverley Care:

Drop-in 

01463 711585


	What: HIV prevention activities, outreach, training on HIV and sexual health matters, support for people living with HIV, advice and information, support on sexual orientation and gender.

Where:  34 Waterloo Place Inverness

How: Phone or drop in 10.00 – 4.00 Monday to Friday.

	The School Nurse:
	What: General help, advice and signposting for sexual health services
Where: Through the school

How: Make contact during school hours.
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